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You’ve Failed Say on Pay — Now What?

What should your company do if it fails say on pay? Because mandatory say on pay 
is only two years old, a definitive answer hasn’t yet emerged. But from the evidence, 
it appears that there is one thing that you should not do: increase CEO pay without 
a strong link to performance.

Say-on-pay failures are few; nevertheless, directors should be wary. At the very 
least, failing say on pay can be embarrassing for directors and, at worst, could 
adversely affect their chances of being re-elected to their current board if proxy 
advisors oppose or being recruited to new boards in the future. Internally, most of 
the onus for failure is likely to fall on members of the compensation committee, 
raising the stakes for those directors. The negative ramifications are amplified for 
those companies that fail a second consecutive time.

Thankfully, repeated failures are rare. In 2011, the first year of say on pay, 25 companies 
failed for explicitly pay-related issues. In 2012, 21 of those 25 passed. Surprisingly, 
total shareholder return was not a major factor in whether a company passed in 
2012. The biggest common factor was the change in CEO pay levels year to year.

•	 21 companies passed in 2012 after failing in 2011. Only 14 percent (3 of 21)  
raised CEO pay.

•	 4 companies failed in both 2012 and 2011. Three of these 4 raised CEO pay.

Of the three companies that passed in 2012 and raised CEO pay, two of them had 
strong performance with total shareholder return of 24 percent and 30 percent, 
respectively, during the year. The third company had a slightly positive total 
shareholder return, but only increased CEO pay slightly. The three companies that 
failed in 2012 and increased CEO pay all had flat or negative total shareholder 
returns during that year.
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•	 Improved corporate governance policies related to 
compensation (e.g., added clawbacks, increased 
ownership guidelines)

•	 Eliminated “problematic” pay practices as defined by 
proxy advisors (e.g., eliminated excise tax gross-ups  
or single trigger equity vesting on a change in control, 
adjusted benchmarking approach to be at 50th 
percentile, eliminated automatic extensions of 
employment agreements)

Interestingly, our research indicates that neither 
shareholder outreach nor program changes had a high 
correlation with whether a company that failed in 2011 
subsequently passed or failed in 2012. The item with the 
strongest correlation to vote results was the year over  
year change in CEO pay.

Perceptions matter. There is no reason not to 
demonstrate responsiveness and to disclose in the proxy 
that you engaged in outreach and made changes that are 
responsive to investors’ concerns. In fact, we think this  
is the best outcome of a failed vote — better dialogue  
with shareholders and thoughtful incentive program 
design. If CEO pay increases significantly, the company 
needs to have a strong performance story or it will be  
at a high risk of failing a second time.

many of the 25 failed companies, including the three 
companies that increased CEO pay and still passed, 
increased the explicit link to performance in their 
programs. The most common actions included:

•	 reduced discretion in annual incentive plan payouts 
and increased weighting of more formulaic measures

•	 Set more aggressive performance targets in the annual 
incentive plan

•	 Implemented “performance-based” long-term 
incentives for at least 50 percent of their lTI awards 
and reduced weighting on time-vested restricted  
stock and time-vested options

Additionally, all of the 25 companies that failed say on  
pay in 2011 pursued one or more of the following actions 
in 2011 or 2012:

•	 Undertook significant shareholder outreach efforts, 
including engagement with both institutional investors 
and proxy advisors

•	 revamped their CD&A to provide more detail on the 
programs and demonstrate the pay-for-performance 
orientation of their programs
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