
COMPENSATION MATTERS

Over the past decade, 
the implementation of 
Dodd-Frank provisions 

such as say on pay, the advisor 
independence rules and CEO 
pay ratio disclosure has signifi-
cantly influenced the evolution 
of executive compensation 
practices and disclosures as 
well as the role of the board. 
Now, the SEC has turned its 
attention to finalizing the open 

compensation-related Dodd-
Frank provisions that remain:  
clawbacks and pay vs. perfor-
mance disclosure. Both rules 
were proposed in 2015.

Institutional investors, proxy 
advisors and other stakeholders 
have played a meaningful role 
in driving expectations around 
executive compensation struc-
ture and governance practic-
es independent of delayed 

rulemaking. Tying a significant 
portion of executive pay to fi-
nancial and other performance 
metrics achievement, or “pay 
for performance,” has become 
standard operating procedure, 
consistent with expectations of 
the constituencies noted above, 
with proxy advisors develop-
ing their own quantitative and 
qualitative assessments of the 
alignment between pay and 
performance.  

Along with this shift to a 
focus on pay for performance, 
there has been a move to drive 
greater executive accountabili-
ty. In the absence of rulemaking 

in this area, clawback policies 
have become commonplace, 
often allowing for recoupment 
of compensation not only in 
the case of restatements or in-
accuracies in financial report-
ing, as is narrowly addressed 
by Dodd-Frank, but also in 
connection with various forms 
of “bad behavior,” particularly 
following several high-profile 
corporate scandals. And, in-
deed, the prevalence of claw-
back policies that include “rep-
utational” or “financial harm” 
triggers (other than financial 
restatements) has increased 
dramatically. The Shearman & 
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COMPENSATION MATTERS

Sterling Corporate Governance 
& Executive Compensation 
Survey 2020 found that 65% 
of the largest 100 U.S. public 
companies have implemented 
clawback triggers for detrimen-
tal conduct not requiring a re-
statement. 

The impact of institutional 
investors on market practice 
is particularly notable in this 
context. BlackRock’s U.S. proxy 
voting guidelines, for example, 
clarify that the firm favors “re-
coupment from any senior ex-
ecutive whose compensation 
was based on faulty financial 
reporting or deceptive busi-
ness practices.” BlackRock also 
prefers “recoupment from any 
senior executive whose behav-
ior caused direct reputational 
harm to shareholders, reputa-
tional risk to the company or 
resulted in a criminal investi-
gation, even if such actions did 
not ultimately result in a mate-
rial restatement of past results.”

So, what does finalizing 
these last significant com-
pensation-related portions 
of Dodd-Frank mean in light 
of the dramatic changes to 
the compensation and gover-
nance landscape experienced 
since the legislation was ini-
tially adopted?  

In some sense, perhaps not 
much. As noted, voluntary 
clawback policies have become 
commonplace, companies have 
their own version of robust dis-
closure linking pay and perfor-
mance, and proxy advisors have 
developed models for evaluat-
ing pay for performance.

Mandatory clawbacks
The devil is in the details. 
While most public companies 
have implemented clawback 
policies, many of which are 
broader than the Dodd-Frank 
requirements, the vast major-
ity allow significant board or 
committee discretion to han-
dle clawback enforcement on 
a case-by-case basis. Conse-
quently, clawback policies have 
been drafted broadly without 
defining all possible conduct 
triggers, creating accountability 
balanced with practical consid-
erations and the capacity to mit-
igate unintended consequences. 
The proposed Dodd-Frank 
rules, however, do not leave 
flexibility for board or commit-
tee discretion, imposing man-
datory clawbacks (other than 
in certain limited cases) while 
applying only to a narrow set 
of circumstances (i.e., financial 
restatements). While the dif-
ference seems minor, the lack 
of discretion — to determine 
whether to claw back, whom to 
claw back from and how much 
to claw back — will likely be 
significant, with potential im-
pact on issuers’ ability to retain 
critical executives to correct the 
errors that led to restatements. 
The adoption of concurrent 
clawback policies — the more 
limited non-discretionary 
Dodd-Frank policy and the 
broader discretionary volun-
tary policy — may become 
the prevalent and prudent ap-
proach, given the mandatory 
nature of Dodd-Frank claw-
backs, the trend toward greater 

executive accountability and 
broader clawbacks, and the dif-
ficulty of clearly defining all ap-
propriate clawback scenarios.

Moreover, while the move 
toward a robust pay-for-perfor-
mance culture will likely per-
sist, with significant weighting 
of performance-based com-
pensation, the imposition of 
mandatory clawbacks might 
raise concerns among man-
agement. The influence of in-
stitutional investors, proxy ad-
visors and other stakeholders 
can be expected to continue to 
push compensation to heavily 
performance-based vehicles. 
However, boards may need to 
consider the potential risk to 
executives of the nondiscre-
tionary, blunt clawback instru-
ment in determining compen-
sation design and weighting of 
performance-based vehicles.

Pay vs. performance: 
New proxy tables 
At the same time, the Dodd-
Frank pay vs. performance 
disclosure required under new 
Item 402(v) of Regulation S-K 
adds additional tabular dis-
closure to the extensive com-
pensation proxy statement 
disclosure, focusing on “com-
pensation actually paid,” dis-
tinct from the Summary Com-
pensation Table compensation 
and commonly applied “realiz-
able” pay calculations. For most 
practitioners, this introduces a 
new methodology for evaluat-
ing compensation, with mea-
surement time frames different 
from those currently used, and 

instituting an average for NEO 
compensation. Given the tech-
nical disclosure requirements, 
extensive additional narrative 
disclosure — and possibly al-
ternative calculations intend-
ed to demonstrate the pay vs. 
performance link — may be 
needed to provide additional 
context for what may appear as 
a pay vs. performance discon-
nect in these tables. 

It is possible that the addi-
tional disclosure ultimately will 
not impact the compensation 
process in a meaningful way, 
similar to the CEO pay ratio 
disclosure. Still, it will likely fur-
ther focus discussion around 
“realized” and “realizable” pay, 
increase the prominence of 
NEO pay and require boards 
to take a closer look at the key 
performance metrics used in 
their executive compensation 
programs.  

In turning its focus back to 
finalizing these Dodd-Frank 
provisions, the SEC under-
standably has looked to close a 
significant chapter in the devel-
opment of key compensation 
and governance practices. Given 
today’s market, however, the im-
plementation of these two pro-
visions feels “late to the party” 
at best. At worst, it potentially 
restricts boards’ ability to make 
decisions tailored to circum-
stances, complicating the tying 
of pay to performance and the 
focus on holding executives ac-
countable for their actions.  ■

Michelle Garrett is a principal at 
Semler Brossy.
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