
How director compensation can cause legal risk

From the Boardroom  
to the Courtroom

Median director pay among 

S&P 500 companies has 

increased significantly in 

recent years. According to 

the latest Equilar research, 

director retainers among 

companies reached a 

median $235,000 in 2014, up from $215,000 two 

years prior. In response, shareholders see the 

amounts board members pay themselves and are 

asking whether this compensation is justified. 

“Looking at macro stats, I expect we should see 

modest increases in total value provided to direc-

tors based on their service,” said Barry Sullivan, 

managing director at Semler Brossy Consulting 

Group. “It’s interesting to dig into the company- 

by-company information, where we see many 

are managing director pay on an every-other-year, 

or even every third-year, basis.” 

While each company’s case is individual unto 

itself, a few general trends in determining direc-

tor pay have emerged.

Directors are taking on a combination of 

increased risk and increased responsibility, espe-

cially in light of Dodd-Frank and its subsequent 

regulatory changes. Board directors are now fac-

ing more disclosures, regulations, guidelines and 

a more complex business environment, and are 

accountable for communicating their companies’ 

strategic and financial goals. 

Then you have the risks: Aside from share-

holder scrutiny on pay, other forms of shareholder 

activism leave boards vulnerable to restructuring 

or even replacement. Ironically, activism often 

manifests because of good performance and 

pressure to outperform, in contrast to a common 

conception that activists come in to takeover 

and overhaul poorly running companies. These 

responsibilities or risks aren’t inherently “bad” 

for boards, and increased transparency and 

communication has led to greater shareholder 

engagement. But they also command greater 

shareholder scrutiny. 

In a few cases, shareholders have gone as far as 

the courtroom, suing companies on the grounds 

of excessive pay and lack of compensation caps. 

For information on 
Equilar’s data and 
research, please contact 
Dan Marcec, director 
of content & marketing 
communications, at 
dmarcec@equilar.com. 
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Plaintiffs are drawing comparisons to lesser paid 

board members at peer companies, alleging that 

the defendants are benchmarking to “aspirational 

peers,” i.e. justifying their pay by cherry-picking 

peer groups instead of aligning their pay with 

companies that are reflective of their actual 

market position. These were key themes in cases 

involving Goldman Sachs, Facebook, Citrix and 

Republic Services. 

“Plaintiffs are alleging that boards have 

breached fiduciary duties in connection with 

comp they pay themselves, and the essence is that directors are acting out of 

self-interest,” said Joe Yaffe, partner at Skadden, Arps, Slate, Meagher & Flom. 

“This is a large risk for boards because they are not protected by the same cor-

porate law rules as when they are setting another person’s compensation.”

How Director Pay Maps to Performance
Director compensation, like executive pay, is also increasingly being tied 

into shareholder interest. This has manifested in a rise in equity awards for 

directors. In 2014, the median director retainer package was 56% equity vs. 

44% cash. 

But unlike executive pay, where we’ve seen pay for performance and 

realized pay being tied to short-term goals, experts say it’s important that 

director pay has less volatility. 

“Companies are hesitant to wade into pay for performance water with 

boards because they want to be very careful to protect the board’s overall 

stewardship role, which is different than active management,” said Sullivan. 

“Direct active management lends itself to performance pay, but something 

like share price over time is more appropriate for boards who provide more 

of an advisory and fiduciary role.”

Yaffe agreed. “It’s important to remember director duties as fiduciaries, 

and there’s a challenge when you run into pressure for performance-based 

pay,” he said. “A lot of times there’s overlap, but board members should not 

be put in conflict with those duties.”

Indeed, the data shows that nearly all director packages among S&P 500 

companies include some cash element, and the prevalence of units has risen 

while stock and options are decreasingly part of packages. 

The question is how boards adjust to added levels of scrutiny and the 

perception of conflict of interest, and appropriately set their own compen-

sation. Identifying the right peer group is getting as much scrutiny as on the 

executive side, but it’s not always an apples-to-apples comparison. For some 

companies that might even mean distinct peer groups for director pay where 
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pool for director talent might be deeper and 

broader than executive talent. 

“Looking toward the future, I wouldn’t be 

surprised if we see more and different thinking 

about whether peer groups for executive pay car-

rying over to director pay is the right approach,” 

said Sullivan. “In some sense you need specific 

industry experience and potentially specific skills 

to that industry on the executive side, and on the 

board, skills may be more portable industry to 

industry, so you might think about the peer set 

more broadly, or more narrowly—maybe by geog-

raphy, for example.”  

Many boards are already taking protective mea-

sures, said Sullivan. He noted his firm’s recent 

analysis of the S&P 100 since 2013 to look at 

boards in the new era of heightened governance. 

And of those companies, 77 had gone back to 

shareholders for new equity authorizations, and 

of those two-thirds have taken explicit protective 

measures in setting equity limits for director 

grants. About 40 of those companies have set 

meaningful limits and given them dollar values—

typically ranging from $500,000 to $1 million for 

that group of the largest U.S. public companies. 

There are other areas where director com-

pensation will differ materially from executive 

pay in the near- to mid-term, said Yaffe. One is 

mandated pay limits, which are very similar to 

meaningful limits on director pay under share-

holder-approved plans. 

“I would not be surprised to see this, but once 

approved by shareholders, that is very difficult 

to overcome, and granting an excess of that limit 

creates a host of issues,” he said. 

In addition, he says that director Say on Pay 

would be “striking, if not shocking.” While it’s 

mandatory for executives, it’s still not binding, 

and even that required an act of Congress. 

Since there isn’t even a drumbeat for it, share-

holders having control of director pay seems 

further afield. 

Ultimately, as organizational complexity has 

increased, so too has director compensation. 

Directors are earning more in accordance with 

new responsibilities and heightened company 

performance, but with that comes distinct risks 

if they are not deliberate and transparent about 

what they choose to award themselves.   

“Directors are taking on a 
combination of increased risk 
and increased responsibility, 
especially in light of Dodd-
Frank and its subsequent 
regulatory changes.”
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